Emory University School of Law

Emory Law Scholarly Commons
Emory Corporate Governance and
Accountability Review Perspectives

Journals

1-1-2015

Defining Waters of the United States: Economic Burden Attaching
to Real Property
Blake Meadows

Follow this and additional works at: https://scholarlycommons.law.emory.edu/ecgar-perspectives

Recommended Citation
Blake Meadows, Defining Waters of the United States: Economic Burden Attaching to Real Property, 3
Emory Corp. Governance & Accountability Rev. Perspectives 2005 (2015).
Available at: https://scholarlycommons.law.emory.edu/ecgar-perspectives/35

This Perspective is brought to you for free and open access by the Journals at Emory Law Scholarly Commons. It
has been accepted for inclusion in Emory Corporate Governance and Accountability Review Perspectives by an
authorized administrator of Emory Law Scholarly Commons. For more information, please contact law-scholarlycommons@emory.edu.

11/16/2015 3:37 PM

DEFINING WATERS OF THE UNITED STATES: ECONOMIC
BURDEN ATTACHING TO REAL PROPERTY
Earlier this year, the EPA, in conjunction with the Army Corps of
Engineers, adopted a new definition of Waters of the United States
(“WOTUS”).1 This rule has been the subject of heated controversy, with
multiple states taking the issue to the courts.2 The new rule is projected to raise
costs on businesses.3 In addition to costs generally, the regulatory burden is
expected to increase.4 If the concerns over the new definition of WOTUS are
founded, it could entail a host of new considerations for businesses small and
large when it comes to real estate and land matters.
The term “wetlands” commonly conjures up visions of pristine mountain
streams, dense swamps or coastal tide-zones. These are not the areas in
question under the EPA’s Clean Water Rule latest definition of WOTUS.5 For
the purposes of this Perspective, I will recognize a distinction between
traditional wetlands and regulatory wetlands encompassed by the latest EPA
rule. Traditional wetlands are already covered by previous regulations and are
not impacted by the new definition. Under this new definition of WOTUS,
many intermittently wet areas, including ditches, may be considered regulated
wetlands.6 The expansive scope of this rule becomes clear when considered in
light of buffer zones, which are created under the heading of “Adjacent
Waters” and can extend up to 1,000 feet in both directions in the case of
ditches that are classified as tributaries.7 In short, this new definition of
WOTUS would subject large amounts of the American geography (potentially

1

Clean Water Rule: Definition of “Waters of the United States”, 80 Fed. Reg. 37,054 (June 29, 2015)
(to be codified at 33 C.F.R. pt. 328).
2 Bill Kramer, States Challenge EPA Water Rule, MULTISTATE.COM (Sept. 8, 2015, 11:37AM),
https://www.multistate.com/insider/2015/09/states-challenge-epa-water-rule-2/.
3 Katherine Guenioui, Small Business Committee Rules WOTUS Will Have Economic Impact,
WORLDCEMENT.COM (May 6, 2015, 11:40AM), http://www.worldcement.com/the-americas/05062015/SmallBusiness-Committee-rules-WOTUS-will-have-economic-impact-956/.
4 NRECA: EPA Should Follow Law, Assess Impact of WOTUS on Small Business, NRECA.COOP (Oct.
15, 2014, 11:51AM), http://www.nreca.coop/nreca-epa-should-follow-law-assess-impact-of-wotus-on-smallbusinesses/.
5 Clean Water Rule: Definition of “Waters of the United States”, 80 Fed. Reg. 37,054, at 37,074 (June
29, 2015) (to be codified at 33 C.F.R. pt. 328).
6 Id.
7 Id.
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any place within 1,000 feet of drainage ditches) to EPA regulation and
permitting requirements.8
Now, the reader may be wondering what does WOTUS have to do with
anything business related? The answer is simple: businesses require buildings.
For example, restaurants shops and office buildings are inherently tied to more
specific locations. Even online corporations like Google and Amazon still
maintain offices and require locations to store products and house servers.
What happens if most new buildings are subjected to EPA regulation?
Compliance is expensive, thus the cost of doing business may increase.
At some point, practically every piece of land drains into a ditch. Previous
agency actions regarding drainage ditches, such as U.S. v. Deaton, have
determined that changing the way water flows into a ditch requires a federal
permit.9 Even further, the court in Deaton held that a §404 permit was required
to complete the project despite the fact that no additional water or material was
added to the site.10 If the modest land project in Deaton required a permit, then
it is possible that any project involving concrete or an increase in water run-off
and drainage will require a permit. If the final rule remains in place as written,
it may dramatically impact the real estate decisions of companies. The final
rule is currently subject to a preliminary injunction pending challenges by
multiple states.11
Thus, all arguments presented here are subject to the outcome of that
pending litigation. Going forward, no significant land modifications regarding
wetlands can be conducted in the covered zone without the approval of the
Federal Government.12 This federal approval is not without costs:
[t]o the extent costs would be incurred, the majority of such costs
would result from permitting costs and mitigation expenses incurred
by entities seeking CWA 404 permits. These indirect costs may
include wetlands mitigation, stream mitigation, and project re-design
and relocation expenses. In addition, to the extent the guidance is
followed, there would be program management, training, and
8

Id.
U.S. v. Deaton, 332 F.3d 698, 702–03 (4th Cir. 2003).
10 Id. at 703 (classifying the existing dirt as “fill material” requiring a §404 Permit).
11 Jonathan H. Adler, Op-Ed., North Dakota District Court Controversial ‘Waters of the United States
Rule (UPDATED), WASH. POST,, Aug. 28, 2015, https://www.washingtonpost.com/news/volokhconspiracy/wp/2015/08/28/north-dakota-district-court-blocks-controversial-waters-of-the-united-states-rule/.
12 See U.S. ENVTL. PROT. AGENCY & U.S. ARMY CORPS OF ENG’RS, ECONOMIC ANALYSIS OF PROPOSED
REVISED DEFINITION OF WATERS OF THE UNITED STATES 2–3 (2014), available at http://www2.epa.gov/sites/
production/files/2014-03/documents/wus_proposed_rule_economic_analysis.pdf.
9
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associated environmental compliance costs to government associated
with administering the CWA.13

This creates a multi-faceted impact.14 The first is uncertainty; when a company
considers purchasing a piece of property it must determine whether the
development will be subject to Federal Wetlands Permitting.15 Unlike building
permits, which companies can reasonably expect to get approved, there is no
similar surety that the EPA will approve any development projects
whatsoever.16 Thus, companies must bear the risk that any property they
purchase may be deemed a protected wilderness, which would effectively
prevent any project development. Second, even if a company already owns
property, the building process may become increasingly more expensive than it
originally projected in order to comply with agency requirements.17
This could have three significant impacts on businesses nationwide. First,
the economic value of currently developable land may be negatively impacted
if it becomes subject to EPA regulation.18 If the land is not usable, it may have
reduced marketability and value. The far-reaching implications of reduced land
values are self-evident. On the contrary, land that is already developed, or is
not subject to EPA regulations, may increase in value.19 Second, if costs for
new projects rise, it is logical to expect that fewer projects will be initiated or
completed. This has the potential to shift the focus of companies across the
13

See U.S. ENVTL. PROT. AGENCY, POTENTIAL INDIRECT ECONOMIC IMPACTS AND BENEFITS
ASSOCIATED WITH GUIDANCE CLARIFYING THE SCOPE OF CLEAN WATER ACT JURISDICTION 5 (2011),
available at http://water.epa.gov/lawsregs/guidance/wetlands/upload/cwa_guidance_impacts_benefits.pdf
(contending economic impacts would be minimal).
14 See U.S. ENVTL. PROT. AGENCY, supra note 1, at 3 (explaining any economic impact is indirect and
merely estimates with benefits that offset costs).
15 See U.S. ENVTL. PROT. AGENCY, supra note 12, at 10 (describing the uncertainty and cost as “within
an order of magnitude” of other levels of uncertainly for permitting applicants).
16 See Floodplain Management and Protection of Wetlands, 78 Fed. Reg. 68,719 (Nov. 15, 2013) (to be
codified at 24 C.F.R. pt. 50, 55, & 58).(determining whether to approve a 404 Permit Application by
evaluating whether: (1) steps have ben taken to avoid wetland impacts, (2) potential impacts on wetlands are
minimized, and (3) compensation has been provided for any remaining unavoidable impacts); see also U.S.
ARMY CORPS. OF ENG’RS, U.S. ARMY CORPS OF ENGINEERS PERMITTING PROCESS INFORMATION 4–9 (2009)
(discussing the criteria for permit denial).
17 See U.S. ENVTL. PROT. AGENCY, POTENTIAL INDIRECT ECONOMIC IMPACTS AND BENEFITS
ASSOCIATED WITH GUIDANCE CLARIFYING THE SCOPE OF CLEAN WATER ACT JURISDICTION 5 (2011)
(describing the resulting permitting costs and mitigation expenses incurred by entities seeking CWA 404permits).
18 Katherine A. Kiel, The Impact of Wetlands Rules on the Price of Regulated and Proximate Houses: A
Case Study 2 (New England Pub. Policy Ctr. at the Fed. Reserve of Bos., Working Paper No. 07-03, 2007)
https://www.bostonfed.org/economic/neppc/wp/2007/neppcwp0703.pdf.
19 Id.
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nation. To avoid compliance costs, businesses may choose to improve existing
buildings rather than gamble on developing a new site subject to an EPA veto.
Third, there will likely be an increased nexus of interaction between the federal
government and businesses of every size. As the federal government gains
power under the Clean Water Act, the §404 permit may function as a quasizoning permit process, which may have reaching implications down the line.
The new wetlands definition is so broad that wetlands compliance may
need to become an inherent part of any real estate decision for businesses
across the nation.20 This will impact the way companies do business by
changing the calculus of what constitutes a sound investment. Currently, new
land and buildings are oftentimes the best investments, but subject to this
definition, there may be a shift towards maintenance and renovation of
previously existing properties.
Having considered the potential impact the new regulation could have on
businesses, there are also agency-side issues to be evaluated. It is worth noting
that the EPA’s claims of economic non-impact and minimal impact are
potentially biased.21 The EPA openly acknowledges it is trying to circumvent
the Supreme Court’s decision in Rapanos v. United States.22 Specifically, the
EPA is trying to pick up Justice Kennedy’s vote.23 This is significant because
Rapanos dealt negatively with cases such as Deaton.24 It appears that the
EPA’s thinly veiled goal is to re-expand its jurisdiction to include areas such as
ditches. The agency’s claimed clarification of the process seems a bit
disingenuous, given the legal history and the recently exposed interagency
conflict between the EPA and the Army Corps of Engineers.25

20 Environmental & Land Use Policy, REALESTATEROUNDTABLE.ORG (May 29, 2015),
http://www.rer.org/2015/ENVIRONMENTAL___LAND_USE_POLICY_-_May_29,_2015_Roundtable_
Weekly.aspx?terms=WOTUS (discussing the ambiguity of the rule and the increased need for legal counsel in
future real estate transactions); see also Jim Lapides, Multifamily Industry Concerned Over Impact of
Controversial WOTUS Final Rule, NMHC.ORG (May 28, 2015), http://nmhc.org/News/Multifamily-IndustryConcerned-Over-Impact-of-Controversial-WOTUS-Final-Rule/ (concerning the new rule’s implications for
multifamily real estate projects).
21 Clean Water Rule: Definition of “Waters of the United States”, 80 Fed. Reg. 37,054, at 37,056–61
(acknowledging a partial motivation to evade the limitations of Rapanos v. U.S on EPA actions and, instead,
increase agency power in the decision making process).
22 See Rapanos v. United States, 547 U.S. 715 (2006).
23 See id. at 757.
24 See id. at 727.
25 Carol Ryan Dumas, Army Corps Memos Disparage EPA Over WOTUS, CAPITAL PRESS (Aug. 3, 2015,
4:56 PM) http://www.capitalpress.com/Nation_World/Nation/20150803/army-corps-memos-disparage-epaover-wotus.
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It is difficult to predict how a shift from new construction towards
renovation measures would impact business decisions across the nation, but
one thing is clear. There is a fundamental nexus between business and land. By
changing how businesses approach real property, the EPA is on some level
changing all businesses. One of the big questions in the pending litigation is
whether or not the EPA acted in an arbitrary and capricious manner.
Additionally, recently revealed memos from the Army Corps of Engineers will
make it even more difficult for the EPA to prevail in this case.
If the courts do not find in favor of the EPA, the EPA will likely
promulgate a nearly identical rule that does not have the same pitfalls and will
require a determination on the merits of the rule. It appears that the primary
issue on the merits in this case is federalism. If this rule is sustained, virtually
all waters will fall under federal purview, which will encroach on areas
traditionally governed by the states.26 In my opinion, this rule must be held as
overly broad if even a semblance of federalism is to remain in the area of
waters of the United States.
BLAKE MEADOWS∗

26 Karen Bennet & John Henson, Redefining “Waters of the United States”: Is EPA Undermining
Cooperative Federalism?, FEDERALIST SOCIETY (May 5, 2015), https://www.fed-soc.org/library/doclib/
20150505_WOTUS.pdf (citing the North Carolina Department of Environment and Natural Resources: “the
rule has significant implications for federalism, affects the State’s traditional authority to regulate land and
water use, impacts the federal-state framework under the Act, and is unlawful under the Act and the
Constitution”).
∗ Emory University School of Law, J.D. Candidate, 2017; Woodruff Fellow; Competitor, Philip C.
Jessup International Law Moot Court Competition; B.A. American Politics & Policy, Patrick Henry College. I
would like to thank Heidi Hegewald for her help in preparing this project through the entire writing process. I
would also like to thank my loving mother, Debbie Meadows for all of her work in teaching me to write and
editing more papers than anybody should ever be expected to even read.

